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HSE. Bapcrtability I=xsues Involving
Varicus Facets of 2 Simultaneons Transaction

Dear Ligi:

Thank yecu for taking the time to spoak with “
arhd me lazt weex conceyning the HEX reperszkility issucs faced by
cre of our clients. To [ollew aw on Lhat dizcussion, az vou
requesled, we are previding herewitlh a general descrioticn of ths
Lransactions and the HSR igsaes we reviewed with you hy
telophone. hs you will seg, The tzansaction will be repocrzed,
It ehz number of sgopavate filings tand fees) cculd theorctically
vary sigqnificancly depending oh how one characterizes Lhe
sequernce in which Lhe several sceps of the transacticon occour.

The Lransackicnal documents provide Lhat ilhe varicus steps ars to

agrer gizultanzously.

AL Lhe sulsebt, I shoold ecphesize that, vicwed 25 o whols,
thiz 28 a simple —ransdaction. Jompany & will, in exchangs [os
arsets and cash, receive stock in Newoo, which is the sicocessor
to Company B. As a resulz, Company & and the shareholders of
Company B wil: sghare cwnership of the zuccesacr company (Hewoo).

This, the resizlt will be:
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We Fope tre "ol owing description - which parses the
cogpenents of fhe transzctior - wWill enshls you and your
calleagues to consider the HSR reportshllity issues we discussed.

Ve describe oelow oertailin prolioinzry transacticne and the
“eimultarecus transactiorns” for which thay set the stags. Foz
purneses of the analysis, you sheould assume that bozh Company A
and Company B are 3103 milliagn persons.

Preliminary Transacticons

I. The Terder Offer

Comwpany A wil_ make & tender offer for 11% oFf the
outstanding woTing stock of Company B. Tas stnck is walazd atr
owver $16 million. This —ranszctieon is HESR reportabnle. Company n
will Zile as the acgoiring person, and Comgany B &5 ths acouired
mersan., 16 C.F.K. § 8072030,
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3. The Formation of Newco and i-s Subsidlary

HNewso is Lo be Formed whern the sole Newoeo sharsholdesr
contributes $1 and gets 1C00% of the common stock issued at
formaticrn. The Kewon sharebclder is ret a2 §1C million person,
and at formazicn Newco hzs only £1 in assets. Wext, Newos forms

4 wWanlly owned subsidisry, bewoe Sub. These transaclions are mc

HER reportakle, givern the size of person and intrza-person
transfer rules. Soo, 18 C.F.R. § 802.30.

UPE les¢ than SID malldiom
1008 ownership

'he Simullangous Yransaction - FPropoessd Scesnario

B

‘zaticn of Conpany B

woroorate Reorgs

After the tender vIfer hy Company A and the formatian of
Hewoco and Newoo Sub, tho contract ragquires that a Teorganiza—icn
of Company B, ard an assels for stock sxehangs balwsesn Company &
and MNewca, take place simu_zaneously. We understand Thet the

similtaneity regquirement results from tax considerztions.
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First, Company B will reorgenice in crder o facllitate the
tormatioen of 2 nolding company structvure. This wiil ke
acconplished pursuant to a reverse triangular xocrger, of ¥Fewoo
Sub inLo Tompany B (the “Mergscs"i.  1a the Merger, each share ol
Common Stock of Company B will bz coavarted into one share of
Common Stock of Hewze, and accordingly Compsny B"s sharehclders
will receivs newly-issusd Wewsoo common stock (tharebs diloting
the ownership Irtersst of Newso's _nitial shareholder with The
regult thal Mewoo will Be its own ultimate parent sntity!.
Company 3 will becoms g wholly-owoed subsid _ary ol Newoo,

Thkis “ranmactliorn iz not HER reportabla:  Newos [which
includes wheliyv-owrned Kewco 3ub) fails the slze of persons test
besause it has assets (the 37 conztributed py its sale
sharehaolder} of 1less Lhern 510 millien st Lthe time o0 Lhe Mesger,
15 1.5.0, % l&ata) (2).

Cogpasy B
Hewes fhareholders

aves sab :D comany 5 |
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B. The Corntribucion of hesets by Company & in Rxchange Fos

Stock in Newco

In the “next” step, Compacy & oxchanges §23 millior Iz cash
and $66 million in zssets for cenveriible preferred stock of
Newcc (which ch$tiLutes voting securities as defiasd i 14
C.E.R. 80L.1(£) 1)} representing a 20% vosing interest in Kowoo,

This transactieon iz HEF repcrtable because both Company A and
Newco are zraking acguisiticns over 515 million ard ooth meet Lhs

size of persuns tes.. Company A meelzs the test becatse iz s =
2200 million company. MNewce alse meets the Lest becauoses, wiz the
merger of HNewco Suk inte Company B, Wewoco owns Company G oand - z=

cllimsle pa-ent - 15 now g 3100 million campany.

“huzs, Conpany & will File as an acquiring perscr wilh
respect to its acguisition of Wewco stock: and Wewes will [ile cs
acqguiring person with respect to itz acauisition of assets frono

Company b,

Conpany & .
Stock ! Company E
Sharahaltdara

Azssats

Hawco

Company B
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In conclusicn, characterized == =set forch abowve, the
transaction{s) wi)l necessizate three EER filings for acguiring
percsons, and the concomitans payment of three 543,000 filirg.

fees:
(1} Company & will file =25 an acoulring person wiTh respact
o stock purczhased in thz tender offer;
2] Company A will file =2s an acquiring perscon with respect

ts stosx azgulired Iram WHewzo: and

137 Howoo will file as an sogairing perssil with respect to

agsatrs acguired from Compsany A.
Feverse Scenario

Blthoagh we conclude Lhal (4L most? thrae filings are
nocesssry, we ars mindful that thke FTC has reguirec “hat
siTultaneous transactions be viewed diffsrentiy , 27 least wher -
kv charactorizing the sequeoncoe of events - parties have scught to
avele any filing regquiremont. Sge Axinn, Fogg Asquisizions Under
the Har--Seott-FRodine Antitrust Iapravements Act (hercinaftor
"Axinn Fogyg,” szt § 4.037Z7, footnate 11.

Ciwven the absence of zuldance in the HSR statuTe and
rzgulations, we are ceoncerncd that a different charac-szizazion
of these simultanseous transactions — one in whica the “ordor” of
evenlks iz alsce reversed - could reduire as nEny as eleve:n
acquiring person Zilings, and posstbly mors depending on the
numioer of Compeany 2 sharehoalders reguired to file.‘_Ee:ause of
the rtheoretical passinility =0 sceh a severe sel ol H5R raportiog
reyuirements, we hope thabt yoa and vour ooelleagues can provide

confirmaticon of cur iaitial, “thres reoort” snelysisz.
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W= believe that the “revearse” characlerizalblon is =
possibility only if the law regquirces Thaz, whers maitiple
acquisiticns ccour simultanecusly, cach wrarzaction miust be
desmed to have ocourred first., This would mean, in efiact, that
filirg reguiremenls would be determined by characterizing the
transaction® as hawving cccurzed in Eoth the ini-ial “three
filing”™ seguence descriked above, and in the “reverse” seguence
set forth belaw.

o

A, Contributicn of Assets in Lxchance for Gtock

i thg "reverze” scenario, we retarn Lo the point following
the tender offor ang the formation of WNewoe and Neowoo Sup.
“First,” betore the Mergar, Ccmpary & exchanges 5§23 milliosn in
cash and €60 rillion in asssts for Neweo veting steck.  This
trensaction is i1SR reporteble because Kewco would bz deersd —o
weel ths size of perssns test since the Mergsr would be deemed o
have osasturred first under —he PUIC interpretation s=r fecrth abows,

a5 cited in A=iomn Foego.

E. Corporace Resurganiretion of Company B

“¥ext,” in this “reverse” charactcrization, iz the Mzrger
pursaant to which Campary B is acouired by Wewco, ses 16 C.F.R.
S01.24d; (11iiil), and Company B shareholdera rsceive Neweco stcock
in exzhange for their sloeck in Company 3. At thals peint, Newco
hzs asscts of at least 80 willion from The =ariisr asssbks for

stock exchandge.

Viewec in this secuence, tais fransacticr iz ISR =eportabls
bocause polh Newoo and Company B meet the sizs of perscns teaszts.
Newco mest file as an acguiring persen, because it 15 acguairing

100% of the veling sleck of Company B.
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In ecddition, each and avery Company B sharehcldzr acquiring
aver £15 miliion cr 15% of Newco stock, &nd meeting the size cof
perscns tesz, must file a5 acguiring parsen. 16 C.F.R.
§ 801.2(=). 3Zes Lzinn Fogg et § 3.03 ot pages 3-22 to 3-24. Six
shareho_ders of Company B will scoguire more than 515 millicn of
Newcs siock.  One or bwe may fail the size of peravns test, and
ocre might qualify for the "irvestment only” exemotion of 14
C.F.R. § 302.3. In skert, the Company B sharcholders will maxs
no fewsr thas taree a2nd pechaps as many as sixn “acjuiring person™

£ilings.

Rl=so, Company B, as a Cempany B Sharekclder (having acguirsd
Compary B stock in the tznder offer), wust tile 23 2n 2acguiring

persan with respect t8 its acquisition of Xewoo stooi.
Conclusioa

To summarize, if each pasL of che transacticn were deened
ts have ccovrred Cirst, then the partias weould have to maks —o
Tewer than eight and posszibly as many as slever acquiring person
H3R filings. 1In ocur v'aw, thiz wouls impose ar. extranrdinary and
unneeessary cost or thae parlises, inpastouch 45 Lhe Lhree Z17i-gs
envisionad under the firs: scenario we described will providco che
ayencies ampie notification ol the transactions (and, in our
view, will fulfill fhe parties' obligations unccr the H5E slatute

and regulation) .

Thug, we reguest that —he FTC noafirm our view that +the
transaclion iz one -egquiring no more than zhree Zilings as
described in the Froposed Scenaric sat forth above. The poll oy
Eehind the HSR RAct, tkat the agergie= be giver advance notice of
transactions mesting cerzein size Lhresholds, supporls thiz wview.

The Act réquires three filivgs relaticc to the transaction, and
these filings will =supply a full accourt of the infarmation
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reguired for the agorcies Lo make a detesmination whetrer *he
transaction lzs any antitrust signiflicance.

We thanx you in advance for your consideration of this
matter and lgek Zorward to your respsnse.  Wo very mach hopes we
canl reach agreemert or what “he HSR statacs and regulalions
require In this ralter.

Flease deo nol hesitats +o contact ne [‘

iZ you have any further gquesticns.

Sincersly yours,

i
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